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  Recent debates that have been raging amongst
the legislature underscore the importance of the
issue of medical and nursing malpractice in our
community.  I am an attorney who has for
many years worked in the medical malpractice
arena, as well as in the elder law field, both
defending doctors and representing claimants.
I was recently asked to address the issue of
malpractice for a large home health agency.  I
have always been of the opinion that
malpractice is more often than not avoidable.  I
have often warned my students that
malpractice frequently is the result of
assumptions, the comfort of familiarity, and
the never, ever, ending need to hurry.

Malpractice frequently is the result of
assumptions, the comfort of familiarity,
and the never, ever, ending need to
hurry.

  In the field of case management, the issue of
malpractice takes on a more ominous role as a
result of the pressure to achieve a variety of
competing goals.  In today’s case management
arena, nurses are expected to move patientas
quickly and efficiently from one level of care,
such as an acute hospital, to another, such as a
home health, skilled nursing home care, or
acute rehabilitation center.  The expectations
placed by the facility, doctor, and insurance
company are often very difficult to realize.
These issues get even more complicated when

Avoiding Malpractice in Case Management
the role of the employer is overlaid with the
demands of the treating doctor and the
expectations of the patient and family.

  As a registered nurse, case manager, or
discharge planner, whose instructions are you
obligated to follow?  The questions go much
further than following directives from your
employer.  You must take into consideration
the obligations that are imposed upon you
under the license that you hold.  Who then do
you have the primary responsibility to?  This
simple questions is more often than not
answered incorrectly.  Although you may be
employed by the insurance company, hospital,
independent practice association, medical
group, home health agency, or the like, your
license requires that you perform all of your
responsibilities with the patient’s best interest
in mind.  You work for the patient!  That can
easily be complicated by the loyalty due the
employer.

  An example: you have an 88 year old man as
your patient.  One day he was admitted with a
fractured hip and underwent surgical repair.
Today physical and occupational therapy will
begin to work with him.  You review his record
and initially anticipate a discharge with home
health providing physical and occupational
therapy in his home.  Nothing in the very brief
history and physical caution you otherwise.
Your initial interview is next to impossible, as
he is confused due to drugs given to relieve the
pain.
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  You meet with his wife.  She is 85 and
appears very frail.  She tells you she is very
tired since she has been on the bus for more
than 2 hours to get to the hospital.  It seems her
husband had usually done the driving.  When
asked about children who could help, she says
both children live out of state.   One is a lawyer
in Texas! She also tells you her husband
suffers from Parkinson’s disease and recently
has been falling a lot.  Unit now, she has been
able to help him up, but not this time.  You talk
about discharge, including the safely issues at
home.  She tells you she promised not to tell
the boys, as she doesn’t want them to put her
and her husband into a “nursing home.”  You
talk about options, including inpatient
rehabilitation and home health benefits.

  Suddenly someone pages you with an urgent
matter, and you leave, telling her you’ll talk to
the doctor and make arrangements for her
husband to have rehab.  On post-op day 4, a
Saturday, the doctor writes an order to
discharge and follow up an outpatient.  He is
told to cal for an appointment.  The wife
assumes this is what you arranged since you
never came back to see her.  After calling a
neighbor to pick them up, and almost an hour
to get him up 3 steps into the house, the patient
is home.

  But not for long!  The next day, his wife calls
911.  The patient tried to get into the car to
drive her to the store (no one told him not to),
and he dislocated the hip, requiring surgery to
repair.  You find out about this when the son
who is a lawyer calls to complain about an
unsafe discharge and threatens to sue you and
the hospital.

  What happened is classic case of poor
communication with no follow-through on the
case manager’s side.  Had she taken the time to
write the findings of her discussion with the
wife and speak directly to the doctor, the
patient would have been safe in an acute
rehabilitation uni8t.  Had all of her findings

been communicated to the doctor and
arrangements made prior to the weekend, a crisis
situation could have been avoided.

  When the son notifies the hospital administrator
of an impending lawsuit, the record is pulled.
Not one word of your conversation is noted.
There is no mention by physical therapy of the
difficulty ambulating compounded by
Parkinson’s.  Nor did they mention the steps on
the way into and out of the house, and no one
mentioned the fact that the wife could not care
for this man and had no family support near by.

  Whose liability is it?  The doctor’s?  The case
manager’s?  The nurse’s?  The physical
therapist’s? Each is to blame!

  The hospital is concerned with the bottom line.
The doctor on the other hand, who is not an
employee of the hospital nor your employer,
instructs you to do things that are in a competing
direction from that of the hospital.  You as the
registered nurse are under pressure by the
institution to do A, while the doctor is calling for
B, and yet in your professional opinion as a
registered nurse you believe that you need to do
C to take appropriate care of that patient.  Whose
instructions do you follow?  Do you listen to the
hospital, the doctor, or the family?  How does
your professional opinion play into this Greek
drama?  There is no simple answer to this
quagmire, but this dilemma is a potential issue of
malpractice and could ruing your career as a
manager.

  This is a classic example of issues that come up
over the question of discharge.  The facility
wants to keep the cost to a mild roar.  The doctor
has advised that the patient is to go home, which
you feel is an environment that is unsafe and
inappropriate for this particular patient.

  The answer will always lie in the best interest
of the patient.  The best way to navigate these
very troubling waters is through clear
communication and complete documentation.  It
is imperative to make certain that all professional
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interactions involving your patient’s care are well
documented.  Often your role will touch a variety
of other professionals, such as physicians,
pharmacists, specialists, physical therapists, and
other nurses working parallel to you your
involvement with all parties from the hospital
administration the various physicians and other
support staff to the patient and family members
must be clearly documented.

It is imperative to make certain that all
professional interactions involving your
patient’s care are well documented.

  Most medical schools teach physicians to use
“SOAPs” (subjective, objective, assessment, and
plan) in their daily charts and interactions.  I would
argue that the issue of documentation is equally
critical to you as a case manager and that all
interactions should be well documented.  You may
not require the extensive work up for a SOAP.
You may very well need to keep written records of
all interaction and communi8cations between you,
the patient, the various doctors, facilities, and the
patient’s family.

  The records should be hand written notes that —
• are dated, with time, patient name, and your

initials;
• set out the event, conversation, observation or

other action, your steps, and follow-up plan;
• are written at the time that the event is taking

place;
• are best written in your own handwriting but

do not need to be in any particular format;
and

• including any future follow-up and
appropriate time frame.

  I have often advised nurses to carry sheets of
blank paper on their person so that when that
unexpected call or page (almost always at the most
inopportune time) from a family member, or that
running with the doctor occurs in the hallway on
your way to see a yet another patient, you will be

able to take the couple of minutes necessary to write
down what was said, by whom, and the final
resolution or lack of one.

  NHS is a company that I started to assist families
with obtaining long-term care Medi-Cal/Medicaid
benefits, while preserving their hard-earned assets.
NHS has always used professionals such as
registered nurses, SWs, discharge planners, case
managers, and the like.  Their contributions well
serve applicants and their families.  While helping
assess patients and assist their families in choosing
the proper treatment and placement, our care
managers carefully document all interaction with
patients and families alike.

  Communication is the key to resolving the
competing interests that your profession often finds
you navigating.  Unfortunately, communication
without documentation is the same as no
communication at all.  You are the person
responsible to save your own neck!  Don’t walk
away from a job half done.  Take the time to write
your notes.  Date and time them and mention exactly
whom you spoke with and the outcome of the
conversation.  Document a conversation away from
the area as well. Talking to the doctor or therapist
and expressing your concerns, must be in the record
for all to see.

  Under the best of circumstances, we all make
mistakes.  The key to “damage control” is all in your
documentation.  Be a patient advocate.  Share what
you know with the people who need to know, and
along the way, keep yourself and your license safe
from costly litigations.

Zoran K. Basich is considered one of the
nation’s leading experts on long-term
illness and U.S. government benefits, with
22 years of experience in advising older
adults and their family members.  His area
of expertise is seniors and their legal
rights, entitlement to federal programs,
asset protection, and nursing home and
healthcare.  For more information, contact
him at (818) 558-6755 or e-mail at
miscltd@pacbell.net.
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